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Item 3.03 Material Modification to Rights of Security Holders.
 
On June 10, 2021, Capital One Financial Corporation (the “Company”) issued and sold 1,000,000 shares of the Company’s 3.950% Fixed Rate Reset Non-
Cumulative Perpetual Preferred Stock, Series M, $0.01 par value (the “Series M Preferred Stock”), with a liquidation preference of $1,000 per share. The
Company filed a Certificate of Designations (the “Certificate of Designations”) with the Secretary of State of the State of Delaware, establishing the voting
rights, powers, preferences and privileges, and the relative, participating, optional or other rights, and the qualifications, limitations or restrictions thereof,
of the Series M Preferred Stock on June 9, 2021.
 
Under the terms of the Series M Preferred Stock, the ability of the Company to pay dividends on, make distributions with respect to, or to repurchase,
redeem or acquire its common stock or any preferred stock ranking on parity with or junior to the Series M Preferred Stock, is subject to restrictions in the
event that the Company does not declare and either pay or set aside a sum sufficient for payment of dividends on the Series M Preferred Stock for the
immediately preceding dividend period.
 
The description of the terms of the Series M Preferred Stock is qualified in its entirety by reference to the Certificate of Designations, which is included as
Exhibit 3.1 to this Current Report on Form 8-K and is incorporated by reference herein.
 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 
The Certificate of Designations became effective upon filing with the Secretary of State of the State of Delaware and it amends the Company’s Restated
Certificate of Incorporation. The terms of the Series M Preferred Stock are more fully described in Item 3.03 of this Current Report on Form 8-K and the
Certificate of Designations which is included as Exhibit 3.1 to this Current Report on Form 8-K, both of which are incorporated by reference herein.
 
Item 8.01 Other Events.
 
On June 7, 2021, the Company entered into an Underwriting Agreement (the “Underwriting Agreement”) with Barclays Capital Inc., Citigroup Global
Markets Inc., Credit Suisse Securities (USA) LLC, Morgan Stanley & Co. LLC and Capital One Securities, Inc., as the representatives of the several
underwriters named therein (collectively, the “Underwriters”), pursuant to which the Company agreed to issue and sell to the Underwriters 1,000,000
shares of the Series M Preferred Stock.
 
The Underwriting Agreement contains customary representations, warranties and agreements of the Company, conditions to closing, indemnification rights
and obligations of the parties, and termination provisions. Under the terms of the Underwriting Agreement, the Company agreed to indemnify the
Underwriters against certain specified types of liabilities, including liabilities under the Securities Act of 1933, as amended, and to contribute to payments
the Underwriters may be required to make in respect of these liabilities.
 
The net proceeds of the offering of the 1,000,000 shares were approximately $987.7 million, after deducting underwriting commissions and estimated
offering expenses. The offering was made pursuant to the prospectus supplement dated June 7, 2021 and the accompanying prospectus dated March 12,
2021, filed with the Securities and Exchange Commission pursuant to the Company’s effective registration statement on Form S-3 (File No. 333-254191)
(the “Registration Statement”). The following documents are being filed with this Current Report on Form 8-K and are incorporated by reference into the
Registration Statement: (a) the Underwriting Agreement, (b) the Certificate of Designations and (c) a validity opinion with respect to the Series M
Preferred Stock.
 
Item 9.01 Financial Statements and Exhibits.
 
(d)       Exhibits
 

Exhibit
No. Description of Exhibit
1.1 Underwriting Agreement, dated June 7, 2021
3.1 Certificate of Designations of Fixed Rate Reset Non-Cumulative Perpetual Preferred Stock, Series M, dated June 9, 2021
5.1 Opinion of Davis Polk & Wardwell LLP
23.1 Consent of Davis Polk & Wardwell LLP (included in Exhibit 5.1)
104 The cover page from this Current Report on Form 8-K, formatted in Inline XBRL

 



 
SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Company has duly caused this Current Report on Form 8-K to be signed on its
behalf by the undersigned hereunto duly authorized.
 
  CAPITAL ONE FINANCIAL CORPORATION
   
   
Date: June 10, 2021  By: /s/ Matthew W. Cooper
  Name: Matthew W. Cooper
  Title: General Counsel
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1,000,000 SHARES OF
FIXED RATE RESET NON-CUMULATIVE PERPETUAL PREFERRED

STOCK, SERIES M
OF

 
CAPITAL ONE FINANCIAL CORPORATION

 
UNDERWRITING AGREEMENT

 
June 7, 2021

 
Barclays Capital Inc.
745 Seventh Avenue 
New York, New York 10019
 
Citigroup Global Markets Inc.
388 Greenwich Street 
New York, New York 10013
 
Credit Suisse Securities (USA) LLC
Eleven Madison Avenue 
New York, New York 10010
 
Morgan Stanley & Co. LLC
1585 Broadway 
New York, New York 10036
 
Capital One Securities, Inc.
201 St. Charles Avenue 
Suite 1830
New Orleans, Louisiana 70170
 
As Representatives of the several
Underwriters named in Schedule I hereto
 
Dear Ladies and Gentlemen:
 

Capital One Financial Corporation, a Delaware corporation (the “Company”), proposes to issue and sell to the several underwriters named in
Schedule I hereto (the “Underwriters”), for whom you are acting as representatives (the “Representatives”), an aggregate of 1,000,000 shares (the “Shares”)
of the Company’s Fixed Rate Reset Non-Cumulative Perpetual Preferred Stock, Series M, par value $0.01 per share, with a liquidation preference of
$1,000 per share (the “Preferred Stock”).

 
1.  Registration Statement and Prospectus. The Company has prepared and filed with the Securities and Exchange Commission (the

“Commission”) a registration statement on Form S-3 (File No. 333-254191) under the Securities Act of 1933, as amended (the “Securities
 

 



 
Act”) in respect of its senior debt securities, subordinated debt securities, shares of its preferred stock, depositary shares, shares of its common stock,
purchase contracts, warrants and units (as amended through the date of this Agreement, being herein referred to as the “Registration Statement”). Such
Registration Statement has become effective. The Registration Statement contains a base prospectus in the form in which it has most recently been filed
with the Commission on or prior to the date of this Agreement (the “Base Prospectus”), to be used in connection with the public offering and sale of the
Shares. Any preliminary prospectus supplement to the Base Prospectus that describes the Shares and the offering thereof and is used prior to filing of the
Prospectus is called, together with the Base Prospectus, a “preliminary prospectus.” The term “Prospectus” shall mean the final prospectus supplement
relating to the Shares, together with the Base Prospectus, that is first filed pursuant to Rule 424(b) under the Securities Act after the date and time that this
Agreement is executed and delivered by the parties hereto but shall not include any free writing prospectus (as such term is used in Rule 405 under the
Securities Act). Any Prospectus or preliminary prospectus shall be deemed to refer to and include the documents incorporated by reference therein pursuant
to Item 12 of Form S-3 under the Securities Act; any reference to any amendment or supplement to any preliminary prospectus or the Prospectus shall be
deemed to refer to and include any documents filed after the date of such preliminary prospectus or Prospectus, as the case may be, under the Securities
Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder (collectively, the “Exchange Act”), and incorporated by
reference in such preliminary prospectus or Prospectus, as the case may be. The Company also has prepared and filed (or will file) with the Commission
the Issuer Free Writing Prospectuses (as defined below) set forth on Schedule II hereto. All references in this Agreement to the Registration Statement, a
preliminary prospectus, the Prospectus, or any amendments or supplements to any of the foregoing, shall include any copy thereof filed with the
Commission pursuant to its Electronic Data Gathering, Analysis and Retrieval System (“EDGAR”).

 
2.  Agreements to Sell and Purchase. On the basis of the representations and warranties contained in this Agreement, and subject to its terms and

conditions, the Company agrees to issue and sell to the Underwriters, and each Underwriter agrees, severally and not jointly, to purchase from the
Company the respective number of Shares set forth opposite the name of such Underwriter in Schedule I hereto, in each case at a purchase price (the
“Purchase Price”) of $990 per share after accounting for a discount of $10 per share.

 
3.  Terms of Public Offering. The Company is advised by the Representatives that the Underwriters propose (i) to make a public offering of their

respective portions of the Shares as soon after the execution hereof as practicable and (ii) initially to offer the Shares upon the terms set forth in the
Prospectus.

 
4.  Delivery and Payment. The Company will deliver, or cause to be delivered, the Shares to the Representatives for the account of each

Underwriter against payment by or on behalf of such Underwriter of the Purchase Price by wire transfer of Federal (same-day) funds to the account
specified by the Company to the Representatives at least twenty-four hours in advance, by causing Computershare Trust Company, N.A. and
Computershare Inc., collectively as registrar, to register the Shares in the name of Cede & Co., or such other nominee as DTC may designate, and shall
cause DTC to credit the Shares to the account of Morgan Stanley & Co. LLC at DTC. The time and date of such delivery and payment shall be 10:00 a.m.,
New York
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City time on the third business day following the date of the Prospectus (the “Closing Date”), or such other time and date as the Representatives and the
Company may agree upon in writing.

 
5.  Agreements of the Company. The Company agrees with the Underwriters:
 

(a)  To file the Prospectus with the Commission pursuant to Rule 424(b)(5) not later than the second business day following the execution
and delivery of this Agreement.

 
(b)  During the period beginning at the Time of Sale (as defined below) and ending on the later of the Closing Date or such date as in the

opinion of counsel for the Underwriters, the Prospectus is no longer required by law to be delivered in connection with sales by an Underwriter or dealer,
including in circumstances where such requirement may be satisfied pursuant to Rule 172 (the “Prospectus Delivery Period”), prior to amending or
supplementing the Registration Statement, the Disclosure Package (as defined below) or the Prospectus (including any amendment or supplement through
incorporation by reference of any report filed under the Exchange Act), the Company shall furnish to the Representatives for review a copy of each such
proposed amendment or supplement.

 
(c)  If, during the Prospectus Delivery Period, any event or development shall occur or condition exist as a result of which the Disclosure

Package or the Prospectus as then amended and supplemented would include any untrue statement of a material fact or omit to state any material fact
necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading, or if in the judgment of
the Company it shall be necessary to amend or supplement the Disclosure Package or the Prospectus, or to file under the Exchange Act any document
incorporated by reference in the Disclosure Package or the Prospectus, in order to make the statements therein, in the light of the circumstances under
which they were made, not misleading, or if it is otherwise necessary to amend or supplement the Registration Statement, the Disclosure Package or the
Prospectus, or to file under the Exchange Act any document incorporated by reference in the Disclosure Package or the Prospectus, or to file a new
registration statement containing the Prospectus, in order to comply with law, including in connection with the delivery of the Prospectus, the Company
agrees to (i) notify the Representatives of any such event or condition and (ii) promptly prepare (subject to paragraph (b) above), file with the Commission
(and use its best efforts to have any amendment to the Registration Statement or any new registration statement be declared effective) and furnish at its own
expense to the Underwriters and to dealers, amendments or supplements to the Registration Statement, the Disclosure Package or the Prospectus, or any
new registration statement, necessary in order to make the statements in the Disclosure Package or the Prospectus as so amended or supplemented, in the
light of the circumstances then prevailing or under which they were made, not misleading or so that the Registration Statement, the Disclosure Package or
the Prospectus, as amended or supplemented, will comply with law.

 
(d)  The Company will prepare a final term sheet for the Shares containing only a description of the Shares, in a form approved by the

Representatives, and will file such term sheet pursuant to Rule 433(d) under the Securities Act within the time required by such rule (the “Final Term
Sheet”). Any such Final Term Sheet is an Issuer Free Writing Prospectus for purposes of this Agreement.

 

3 



 
(e)  The Company represents that (other than the Final Term Sheet) it has not made, and agrees that, unless it obtains the prior written

consent of the Representatives, it will not make, any offer relating to the Shares that would constitute an issuer free writing prospectus as defined in Rule
433 of the Securities Act (each, an “Issuer Free Writing Prospectus”) or that would otherwise constitute a “free writing prospectus” as defined in Rule 405
of the Securities Act) required to be filed by the Company with the Commission or retained by the Company under Rule 433 of the Securities Act;
provided that the prior written consent of the Representatives shall be deemed to have been given in respect of any Free Writing Prospectus included in
Schedule II hereto. Any such free writing prospectus consented to by the Representatives is hereinafter referred to as a “Permitted Free Writing
Prospectus.” The Company agrees that (i) it has treated and will treat, as the case may be, each Permitted Free Writing Prospectus as an Issuer Free Writing
Prospectus, and (ii) has complied or will comply, as the case may be, with the requirements of Rules 164 and 433 of the Securities Act applicable to any
Permitted Free Writing Prospectus, including in respect of timely filing with the Commission, legending and record keeping. The Company consents to the
use by any Underwriter of (i) a free writing prospectus that contains no “issuer information” (as defined in Rule 433(h)(2) under the Securities Act) that
was not included (including through incorporation by reference) in the Prospectus or a previously filed Issuer Free Writing Prospectus, (ii) any Issuer Free
Writing Prospectus listed on Schedule II hereto, or (iii) (x) information describing the preliminary terms of the Shares or their offering or (y) information
that describes the final terms of the Shares or their offering and that is included in the Final Term Sheet.

 
(f)  To advise the Representatives promptly and, if requested by the Representatives, to confirm such advice in writing, (i) of any request

by the Commission for amendments to the Registration Statement or amendments or supplements to the Prospectus or the Disclosure Package or for
additional information, (ii) of the issuance by the Commission of any stop order suspending the effectiveness of the Registration Statement or of the
suspension of qualification of the Shares for offering or sale in any jurisdiction, or the initiation of any proceeding for such purposes, and (iii) of the
happening of any event during the Prospectus Delivery Period which makes any statement of a material fact made in the Registration Statement or the
Prospectus untrue or which requires the making of any additions to or changes in the Registration Statement or the Prospectus in order to make the
statements therein not misleading. To prepare and file with the Commission, promptly upon the Representatives’ reasonable request, any amendment or
supplement to the Registration Statement, the Base Prospectus, the Prospectus or the Disclosure Package which may be necessary or advisable in
connection with the distribution of the Shares by the Underwriters, and to use its best efforts to cause any such post-effective amendment to the
Registration Statement to become promptly effective. If at any time the Commission shall issue any stop order suspending the effectiveness of the
Registration Statement, the Company will make every reasonable effort to obtain the withdrawal or lifting of such order at the earliest possible time.

 
(g)  To furnish to each Underwriter, without charge, signed copies of the Registration Statement as first filed with the Commission and of

each amendment to it, including all exhibits, and to furnish to each Underwriter such number of conformed copies of the Registration Statement as so filed
and of each amendment to it, without exhibits, as such Underwriter may reasonably request.
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(h)  During the Prospectus Delivery Period, to furnish to each Underwriter and dealer as many copies of the Base Prospectus and the

Prospectus (each as amended or supplemented) as such Underwriter or dealer may reasonably request.
 
(i)  Prior to any public offering of the Shares, to cooperate with the Representatives and counsel for the Underwriters in connection with

the registration or qualification of the Shares for offer and sale by the several Underwriters and by dealers under the state securities or Blue Sky laws of
such jurisdictions as the Representatives may request, to continue such qualification in effect so long as required for distribution of the Shares and to file
such consents to service of process or other documents as may be necessary in order to effect such registration or qualification, provided that in no event
shall the Company be obligated to qualify to do business in any jurisdiction where it is not so qualified or take any action that would subject it to service of
process in suits other than those arising out of the offering or sale of the Shares in any jurisdiction where it is not now so subject.

 
(j)  To make generally available to its security holders as soon as reasonably practicable an earnings statement covering a period of at

least twelve months after the effective date of the Registration Statement which shall satisfy the provisions of Section 11(a) of the Securities Act and Rule
158 under the Securities Act.

 
(k)  If at any time during the five year period after the date of this Agreement, the Company ceases to file reports with the Commission

pursuant to Section 13 or 15(d) of the Exchange Act, (i) to mail as soon as reasonably practicable after the end of each fiscal year to the record holders of
the Shares a financial report of the Company and its subsidiaries on a consolidated basis (and a similar financial report of all unconsolidated subsidiaries, if
any), all such financial reports to include a consolidated balance sheet, a consolidated statement of operations, a consolidated statement of cash flows and a
consolidated statement of changes in stockholders’ equity as of the end of and for such fiscal year, together with comparable information as of the end of
and for the preceding year, certified by independent certified public accountants, and (ii) to mail and make generally available as soon as reasonably
practicable after the end of each quarterly period (except for the last quarterly period of each fiscal year) to such holders, a consolidated balance sheet, a
consolidated statement of operations and a consolidated statement of cash flows (and similar financial reports of all unconsolidated subsidiaries, if any) as
of the end of and for such period, and for the period from the beginning of such year to the close of such quarterly period, together with comparable
information for the corresponding periods of the preceding year.

 
(l)  To pay all costs, expenses, fees and taxes incident to (i) the preparation, printing, filing and distribution under the Securities Act of the

Base Prospectus, each preliminary prospectus and all amendments and supplements to any of them prior to or during the Prospectus Delivery Period, any
Issuer Free Writing Prospectus and the Disclosure Package, (ii) the printing and delivery of the Prospectus and all amendments or supplements to it during
the Prospectus Delivery Period, (iii) the registration or qualification of the Shares for offer and sale under the securities or Blue Sky laws of the several
states (including in each case the fees and disbursements of counsel for the Underwriters relating to such registration or qualification and memoranda
relating thereto), (iv) filings and clearance with the Financial Industry Regulatory Authority, Inc. in connection with the offering, (v) furnishing such copies
of the Registration
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Statement, the Prospectus and all amendments and supplements thereto as may be requested for use in connection with the offering or sale of the Shares by
the Underwriters or by dealers to whom Shares may be sold, (vi) the rating agencies in connection with the ratings of the Shares, (vii) the preparation,
issuance, execution and delivery of the Shares and (viii) the fees and expenses of any transfer agent or registrar in connection with the Shares.

 
(m)  To apply the net proceeds from the sale of the Shares in the manner described under the caption “Use of Proceeds” in the Prospectus.
 
(n)  To use its best efforts to do and perform all things required or necessary to be done and performed under this Agreement by the

Company prior to the Closing Date and to satisfy all conditions precedent to the delivery of the Shares.
 
(o)  For the period ending 30 days after the date of the Prospectus, the Company will not (i) offer, pledge, announce the intention to sell,

contract to sell, sell any option or contract to purchase, purchase any option or contract to sell, grant any option, right or warrant to purchase or otherwise
transfer or dispose of, directly or indirectly, any Preferred Stock or depositary shares in respect thereof, any other preferred stock of the Company (or
depositary shares in respect thereof), or any securities convertible into or exercisable or exchangeable for Preferred Stock, depositary shares in respect
thereof, or any other preferred stock of the Company (or depositary shares in respect thereof), or (ii) enter into any swap or other agreement that transfers,
in whole or in part, any of the economic consequences of ownership of Preferred Stock or depositary shares in respect thereof, whether any such transaction
described in clause (i) or (ii) above is to be settled by delivery of Preferred Stock or depositary shares in respect thereof or such other securities, in cash or
otherwise, without the prior written consent of the Representatives, other than the Preferred Stock to be sold hereunder.

 
(p)  Not to take, directly or indirectly, any action designed to or that could reasonably be expected to cause or result in any stabilization or

manipulation of the price of the Shares.
 
(q)  To maintain a transfer agent and, if necessary under the jurisdiction of incorporation of the Company, a registrar for the Shares.
 

6.  Representations and Warranties of the Company. The Company represents and warrants to each Underwriter on the date hereof, and shall be
deemed to represent and warrant to each Underwriter on the Closing Date, that:

 
(a)  The Company meets the requirements for use of Form S-3 under the Securities Act. The Registration Statement has become

effective; no stop order suspending the effectiveness of the Registration Statement is in effect, and, to the best of the Company’s knowledge, no
proceedings for such purpose are pending before or threatened by the Commission. No order preventing the use of any preliminary prospectus or any Issuer
Free Writing Prospectus has been issued by the Commission.

 
(b)  (i) At the time of filing the Registration Statement, (ii) at the time of the most recent amendment thereto for the purposes of

complying with Section 10(a)(3) of the
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Securities Act (whether such amendment was by post-effective amendment, incorporated report filed pursuant to Section 13 or 15(d) of the Exchange Act
or form of prospectus), and (iii) at the time the Company or any person acting on its behalf (within the meaning, for this clause only, of Rule 163(c)) made
any offer relating to the Shares in reliance on the exemption of Rule 163, the Company was a “well-known seasoned issuer” as defined in Rule 405,
including not having been an “ineligible issuer” as defined in Rule 405.

 
(c)  The Registration Statement is an “automatic shelf registration statement” as defined in Rule 405, that initially became effective

within three years of the date hereof.
 
(d)  The Company has not received from the Commission any notice pursuant to Rule 401(g) objecting to the use of the automatic shelf

registration statement form. If at any time during the Prospectus Delivery Period the Company receives from the Commission a notice pursuant to Rule
401(g)(2) or otherwise ceases to be eligible to use the automatic shelf registration statement form, the Company will (i) promptly notify the
Representatives, (ii) promptly file a new registration statement or post-effective amendment on the proper form relating to the Shares, in a form satisfactory
to the Representatives, (iii) use its best efforts to cause such registration statement or post-effective amendment to be declared effective as soon as
practicable, and (iv) promptly notify the Representatives of such effectiveness. The Company will take all other action necessary or appropriate to permit
the public offering and sale of the Shares to continue as contemplated in the registration statement that was the subject of the Rule 401(g)(2) notice or for
which the Company has otherwise become ineligible. References herein to the Registration Statement shall include such new registration statement or post-
effective amendment, as the case may be.

 
(e)  The Company agrees to pay the required Commission filing fees relating to the Shares within the time required by Rule 456(b)(1)

without regard to the proviso therein and otherwise in accordance with Rules 456(b) and 457(r).
 
(f)  (i) At the respective times the Registration Statement and any post-effective amendment thereto became or becomes effective prior to

the Closing Date, neither the Registration Statement nor such amendment included or will include an untrue statement of a material fact or omitted or will
omit to state any material fact required to be stated therein or necessary to make the statements therein not misleading, (ii) the Registration Statement and
the Prospectus comply and, as amended or supplemented, if applicable, as of the date such amendment becomes effective or such supplement is filed with
the Commission, as the case may be, will comply in all material respects with the Securities Act, (iii) the Prospectus does not contain and, as amended or
supplemented, if applicable, as of the date such amendment becomes effective or such supplement is filed with the Commission, as the case may be, will
not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements therein, in the light of the circumstances
under which they were made, not misleading, except that the representations and warranties set forth in this paragraph (f) do not apply to statements or
omissions in the Registration Statement or the Prospectus based upon information relating to any Underwriter furnished to the Company in writing by such
Underwriter expressly for use therein, it being understood and agreed that the only such information furnished by or on behalf of any Underwriter consists
of the information described as such in Section 8 hereof and (iv) the documents incorporated by reference in the Prospectus
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pursuant to Item 12 of Form S-3 under the Securities Act, at the time they were or hereafter are filed with the Commission prior to the Closing Date,
complied and will comply in all material respects with the requirements of the Exchange Act, and, when read together and with the other information in the
Prospectus, as of the date of the Prospectus and at all times subsequent thereto up to the Closing Date, did not and will not contain an untrue statement of
material fact or did not and will not omit to state a material fact required to be stated therein or necessary in order to make the statements therein, in the
light of the circumstances under which they were made, not misleading.

 
(g)  The term “Disclosure Package” shall mean (i) the Base Prospectus, including the preliminary prospectus supplement dated June 7,

2021, as amended or supplemented at the Time of Sale (as defined below), and (ii) the Issuer Free Writing Prospectuses, if any, identified on Schedule II
hereto. As of the Time of Sale, the Disclosure Package did not contain any untrue statement of a material fact or omit to state any material fact necessary in
order to make the statements therein, in the light of the circumstances under which they were made, not misleading. The preceding sentence does not apply
to statements in or omissions from the Disclosure Package based upon and in conformity with written information furnished to the Company by any
Underwriter through the Representatives specifically for use therein, it being understood and agreed that the only such information furnished by or on
behalf of any Underwriter consists of the information described as such in Section 8 hereof. As used in this paragraph and elsewhere in this Agreement
“Time of Sale” shall mean 4:15 p.m., New York City time, on June 7, 2021.

 
(h)  Each Issuer Free Writing Prospectus does not include any information that conflicts with the information contained in the

Registration Statement, including any document incorporated by reference therein that has not been superseded or modified. The foregoing sentence does
not apply to statements in or omissions from any Issuer Free Writing Prospectus based upon and in conformity with written information furnished to the
Company by any Underwriter through the Representatives specifically for use therein, it being understood and agreed that the only such information
furnished by or on behalf of any Underwriter consists of the information described as such in Section 8 hereof.

 
(i)  The Company has not distributed and will not distribute, prior to the later of the Closing Date and the completion of the Underwriters’

distribution of the Shares, any offering materials in connection with the offering and sale of the Shares other than a preliminary prospectus, the Prospectus,
and any Issuer Free Writing Prospectus reviewed and consented to by the Representatives and included in Schedule II hereto.

 
(j)  The Company and each of its subsidiaries that is a “Significant Subsidiary” within the meaning of such term as defined in Rule 1-02

of Regulation S-X of the Commission (the “Significant Subsidiaries”) is validly existing as a corporation (or, in the case of each of Capital One Bank
(USA), National Association and Capital One, National Association, as a national banking association organized under the laws of the United States) in
good standing under the laws of its jurisdiction of incorporation and has in all material respects the corporate power and authority to operate its business as
it is currently being conducted and to own, lease and operate its properties, and each is duly qualified and is in good standing as a foreign corporation
authorized to do business in each jurisdiction in which the nature of its
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business or its ownership or leasing of property requires such qualification, except where the failure to be so qualified would not have a material adverse
effect on the Company and its subsidiaries, taken as a whole.

 
(k)  All of the outstanding shares of capital stock of, or other ownership interests in, each of the Company’s Significant Subsidiaries have

been duly authorized and validly issued and are fully paid and non-assessable, and are owned by the Company, free and clear of any security interest,
claim, lien, encumbrance or adverse interest of any nature.

 
(l)  The Company has an authorized capitalization as set forth under the consolidated balance sheet data contained in the Company’s

Quarterly Report on Form 10-Q for the quarterly period ended March 31, 2021; all of the outstanding shares of capital stock of the Company have been
duly authorized and validly issued and are fully paid and non-assessable and are not subject to any preemptive or similar rights; except as described in the
Registration Statement, the Prospectus and the Disclosure Package, there are no outstanding rights (including, without limitation, pre-emptive rights),
warrants or options to acquire, or instruments convertible into or exchangeable for, any shares of capital stock or other equity interest in the Company or
any of its subsidiaries, or any contract, commitment, agreement, understanding or arrangement of any kind relating to the issuance of any capital stock of
the Company or any such subsidiary, any such convertible or exchangeable securities or any such rights, warrants or options; the capital stock of the
Company, including the Shares and the Preferred Stock, conforms in all material respects to the description thereof contained in the Registration Statement,
the Prospectus and the Disclosure Package.

 
(m)  The Shares have been duly authorized and, when issued and delivered against payment therefor pursuant to this Agreement, the

Shares will be validly issued, fully paid and non-assessable, and will have the rights set forth in the Certificate of Designations for the Preferred Stock.
 
(n)  This Agreement has been duly authorized, executed and delivered by the Company and is a valid and binding agreement of the

Company enforceable in accordance with its terms except as may be limited by (i) bankruptcy, insolvency or similar laws affecting creditors’ rights
generally, (ii) equitable principles of general applicability and (iii) applicable law limiting rights to indemnity and contribution hereunder.

 
(o)  Neither the Company nor any of its Significant Subsidiaries is in violation of its respective charter or by-laws or in default in any

material respect in the performance of any obligation, agreement or condition contained in any bond, debenture, note or other evidence of indebtedness
material to the Company and its subsidiaries, taken as a whole, or in any other agreement, indenture or instrument material to the conduct of the business of
the Company and its subsidiaries, taken as a whole, to which the Company or any of its Significant Subsidiaries is a party or by which it or any of its
Significant Subsidiaries or their respective property is bound.

 
(p)  The execution, delivery and performance of this Agreement, the issuance and sale of the Shares and compliance by the Company

with all the provisions hereof and thereof and the consummation by the Company of the transactions contemplated hereby and thereby will not require any
consent, approval, authorization or other order of any court, regulatory body,
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administrative agency or other governmental body (except those that have been previously received from the U.S. Department of the Treasury and the
Federal Reserve Board and as such may be required under the securities or Blue Sky laws of the various states) and will not conflict with or constitute a
breach of any of the terms or provisions of, or a default under, the charter or by-laws of the Company or any of its Significant Subsidiaries or any material
indenture, agreement, or other instrument to which it or any of its Significant Subsidiaries is a party or by which it or any of its Significant Subsidiaries or
their respective property is bound, or violate or conflict with any laws, administrative regulations or rulings or court decrees applicable to the Company,
any of its Significant Subsidiaries or their respective property.

 
(q)  Except as otherwise set forth in the Disclosure Package, there are no material legal or governmental proceedings pending to which

the Company or any of its subsidiaries is a party or of which any of their respective property is the subject, and, to the best of the Company’s knowledge,
no such proceedings are threatened or contemplated. No contract or document of a character required to be described in the Registration Statement or the
Prospectus or to be filed as an exhibit to the Registration Statement is not so described or filed as required.

 
(r)  The Company and each of its Significant Subsidiaries are in compliance in all material respects with all laws administered by and

regulations of the U.S. Department of Treasury, the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation, the
Office of the Comptroller of the Currency, and any other federal or state bank regulatory authority with jurisdiction over the Company or any of its
subsidiaries (the “Bank Regulatory Authorities”), other than where such failures to comply would not have a material adverse effect on the Company and
its subsidiaries, taken as a whole.

 
(s)  The Company and each of its subsidiaries has such permits, licenses, franchises and authorizations of governmental or regulatory

authorities (“permits”), as are necessary to own, lease and operate its respective properties that are material to the Company and its subsidiaries, taken as a
whole, or to the conduct of the business of the Company and its subsidiaries, taken as a whole; the Company and each of its subsidiaries has fulfilled and
performed all of its material obligations with respect to such permits and no event has occurred which allows, or after notice or lapse of time would allow,
revocation or termination thereof or results in any other material impairment of the rights of the holder of any such permit; and, except as described in the
Disclosure Package and the Prospectus, such permits contain no restrictions that are materially burdensome to the Company and its subsidiaries, taken as a
whole.

 
(t)  Ernst & Young LLP are independent public accountants with respect to the Company as required by the Securities Act and by the

rules of the Public Company Accounting Oversight Board.
 
(u)  The consolidated financial statements, together with related schedules and notes forming part of the Registration Statement, the

Disclosure Package and the Prospectus (and any amendment or supplement thereto), present fairly in all material respects the consolidated financial
position, results of operations and cash flows of the Company and its consolidated subsidiaries on the basis stated in the Registration Statement at the
respective dates or for the respective periods to which they apply; such statements and related schedules and notes have
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been prepared in accordance with generally accepted accounting principles consistently applied throughout the periods involved, except as disclosed
therein; and the other financial and statistical information and data set forth in the Registration Statement, the Disclosure Package and the Prospectus (and
any amendment or supplement thereto) is, in all material respects, accurately presented and prepared on a basis consistent with such consolidated financial
statements and the books and records of the Company. The interactive data in eXtensible Business Reporting Language included or incorporated by
reference in the Registration Statement, the Disclosure Package and the Prospectus fairly presents the information called for in all material respects and has
been prepared in accordance with the Commission’s rules and guidelines applicable thereto.

 
(v)  The Company is not, and will not be after giving effect to the consummation of the transactions contemplated by this Agreement,

including the application of the net proceeds from the sale of the Shares, required to register as an “investment company” under the provisions of the
Investment Company Act of 1940, as amended (the “Investment Company Act”), and is not required to take any other action with respect to or under the
Investment Company Act for such transactions or the offer and sale of the Shares as contemplated hereunder.

 
(w)  The Company maintains (i) effective internal control over financial reporting as defined under Rule 13a-15(f) and 15d-15(f) under

the Exchange Act and effective disclosure controls and procedures as defined in Rule 13a-15(e) under the Exchange Act, and (ii) a system of internal
accounting controls sufficient to provide reasonable assurance that (A) transactions are executed in accordance with management’s general or specific
authorizations; (B) transactions are recorded as necessary to permit preparation of financial statements in conformity with generally accepted accounting
principles and to maintain asset accountability; (C) access to assets is permitted only in accordance with management’s general or specific authorization;
and (D) the recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any
differences.

 
(x)  Except as disclosed in the Prospectus and the Disclosure Package, or in any document incorporated by reference therein, since the

end of the Company’s most recent audited fiscal year, there has been (i) no material weakness in the Company’s internal control over financial reporting
(whether or not remediated) and (ii) no change in the Company’s internal control over financial reporting that has materially affected, or is reasonably
likely to materially affect, the Company’s internal control over financial reporting.

 
(y)  None of the Company, any of its subsidiaries, or, to the knowledge of the Company, any director, officer, agent, employee or affiliate

of the Company or any of its subsidiaries is aware of or has (i) taken any action, directly or indirectly, that would result in a violation by such persons of the
Foreign Corrupt Practices Act of 1977, as amended, and the rules and regulations thereunder (the “FCPA”), including, without limitation, making use of the
mails or any means or instrumentality of interstate commerce corruptly in furtherance of an offer, payment, promise to pay or authorization of the payment
of any money, or other property, gift, promise to give, or authorization of the giving of anything of value to any “foreign official” (as such term is defined
in the FCPA) or any foreign political party or official thereof or any candidate for foreign political office, in contravention of the FCPA; or (ii) violated or is
in
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violation of any provision of the FCPA, or any applicable law or regulation implementing the OECD Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions, or committed an offence under the Bribery Act 2010 of the United Kingdom, or any other applicable anti-
bribery or anti-corruption law. The Company and its subsidiaries have instituted, maintain and enforce, and reasonably expect to continue to maintain and
enforce, policies and procedures designed to ensure compliance with applicable anti-bribery and anti-corruption laws.

 
(z)  None of the Company, any of its subsidiaries or, to the knowledge of the Company, any director, officer, agent, employee or affiliate

of the Company or any of its subsidiaries, is currently the subject or target of any sanctions administered or enforced by the U.S. Office of Foreign Assets
Control of the U.S. Department of the Treasury, the U.S. Department of State, the United Nations Security Council, the European Union or Her Majesty’s
Treasury (collectively, “Sanctions”), or is located or organized in a country or territory that is the subject or target of Sanctions; and the Company will not
directly or indirectly use the proceeds of the offering of the Shares hereunder, or lend, contribute, or otherwise make available such proceeds to any
subsidiary, joint venture partner or other person or entity, (i) for the purpose of financing the activities of or with any person or entity or in any country or
territory that, at the time of such financing, is the subject or target of Sanctions (ii) in any other manner that will result in a violation of Sanctions by any
person (including any person participating in the offering of the Shares, whether as an underwriter, advisor, investor or otherwise).

 
(aa) The operations of the Company and its subsidiaries are in material compliance with applicable financial recordkeeping and reporting

requirements, including those of the Currency and Foreign Transactions Reporting Act of 1970, as amended, Title III of the Uniting and Strengthening
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act), the applicable anti-money
laundering statutes of all jurisdictions in which the Company and its subsidiaries conduct business, the rules and regulations thereunder and any related or
similar rules, regulations or guidelines, issued, administered or enforced by any governmental agency having jurisdiction over the Company and its
subsidiaries (collectively, the “Anti-Money Laundering Laws”) and no action, suit or proceeding by or before any court or governmental agency, authority
or body or any arbitrator involving the Company or any of its subsidiaries with respect to the Anti-Money Laundering Laws is pending or, to the best
knowledge of the Company, threatened, which could reasonably be expected to have a material adverse effect on the Company and its subsidiaries, taken as
a whole.

 
(bb) The Company has not taken, directly or indirectly, any action designed to or that could reasonably be expected to cause or result in

any stabilization or manipulation of the price of the Shares.
 
(cc) Except as disclosed in the Prospectus and the Disclosure Package, or in any document incorporated by reference therein or except as

would not reasonably be expected to have a material adverse effect on the Company and its subsidiaries, taken as a whole, (A)(x) the Company is not aware
of any security breach or other compromise of or relating to any of the Company’s information technology and computer systems, networks, websites,
applications, hardware, software, data (including the data of customers, employees, suppliers, vendors and any
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other third party data), equipment or technology (collectively, “IT Systems and Data”) used in the business of the Company and its subsidiaries; and (y) the
Company and its subsidiaries have not been notified of, and have no knowledge of, any event or condition that would reasonably be expected to result in,
any security breach or other compromise to their IT Systems and Data; and (B) the Company is presently in compliance with all applicable laws or statutes
and all judgments, orders, rules and regulations of any court or arbitrator or governmental or regulatory authority, internal policies and contractual
obligations relating to the privacy and security of IT Systems and Data and to the protection of such IT Systems and Data from unauthorized use, access,
misappropriation or modification. The Company and its subsidiaries have implemented backup and disaster recovery technology reasonably consistent with
industry standards and practices, and have implemented and maintain controls, policies, procedures and technological safeguards to maintain and protect
the integrity, continuous operation, redundancy and security of their IT Systems and Data reasonably consistent with industry standards and practices, or as
required by applicable regulatory standards.

 
7.  Representations and Warranties of the Underwriters. Each Underwriter hereby represents and agrees that it has not and will not make any offer

relating to the Shares that would constitute a “free writing prospectus” as defined in Rule 405 under the Securities Act without the prior consent of the
Company or as permitted in Section 5(e) above and that Schedule II hereto is a complete list of any free writing prospectuses for which the Underwriters
have received such consent.

 
8.  Indemnification. (a) The Company agrees to indemnify and hold harmless each Underwriter, each of its directors, officers and agents, and each

person, if any, who controls any Underwriter within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act, and each affiliate of
any Underwriter within the meaning of Rule 405 under the Securities Act, from and against any and all losses, claims, damages, liabilities and judgments
arising out of or based upon any untrue statement or alleged untrue statement of a material fact contained in the Registration Statement, the Prospectus, the
Disclosure Package or any Issuer Free Writing Prospectus (each as amended or supplemented if the Company shall have furnished any amendments or
supplements thereto) or any preliminary prospectus, or arising out of or based upon any omission or alleged omission to state therein a material fact
required to be stated therein or necessary to make the statements therein not misleading, except insofar as such losses, claims, damages, liabilities or
judgments are caused by any such untrue statement or omission or alleged untrue statement or omission based upon information relating to any
Underwriter furnished in writing to the Company by or on behalf of such Underwriter through the Representatives expressly for use therein, it being
understood and agreed that the only such information furnished by or on behalf of any Underwriter consists of the information described as such in Section
8(c).

 
(b)  In case any action shall be brought against any indemnified party based upon any preliminary prospectus, the Registration Statement,

the Prospectus or the Disclosure Package or any amendment or supplement thereto and with respect to which indemnity may be sought against the
Company, such indemnified party shall promptly notify the Company in writing and the Company shall have the right to participate therein and, to the
extent that it may elect by written notice delivered to such indemnified party promptly after receiving the aforesaid notice from such indemnified party,
assume the defense thereof, including the employment of
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counsel reasonably satisfactory to such indemnified party and payment of all fees and expenses. Any indemnified party shall have the right to employ
separate counsel in any such action and participate in the defense thereof, but the fees and expenses of such counsel shall be at the expense of such
indemnified party unless (i) the employment of such counsel shall have been specifically authorized in writing by the Company, (ii) the Company shall
have failed to assume the defense and employ counsel or (iii) the named parties to any such action (including any impleaded parties) include both such
indemnified party and the Company and such indemnified party shall have been advised by such counsel that there may be one or more legal defenses
available to it which are different from or additional to those available to the Company (in which case the Company shall not have the right to assume the
defense of such action on behalf of such indemnified party, it being understood, however, that the Company shall not, in connection with any one such
action or separate but substantially similar or related actions in the same jurisdiction arising out of the same general allegations or circumstances, be liable
for the reasonable fees and expenses of more than one separate firm of attorneys (in addition to any local counsel) for all such indemnified parties, which
firm shall be designated in writing by the Representatives, and that all such reasonable fees and expenses shall be reimbursed as they are incurred). The
Company shall not be liable for any settlement of any such action effected without its written consent but if settled with the written consent of the
Company, the Company agrees to indemnify and hold harmless any indemnified party from and against any loss or liability by reason of such settlement.
No indemnifying party shall, without the prior written consent of the indemnified party, effect any settlement of any pending or threatened proceeding in
respect of which any indemnified party is or could have been a party and indemnity could have been sought hereunder by such indemnified party, unless
such settlement includes (i) an unconditional release of such indemnified party from all liability on claims that are the subject matter of such proceeding
and (ii) does not include any statement as to, or an admission of, fault, culpability or failure to act by or on behalf of any indemnified party.

 
(c)  Each Underwriter agrees, severally and not jointly, to indemnify and hold harmless the Company, each of its directors and each of its

officers who signs the Registration Statement and each person controlling the Company within the meaning of Section 15 of the Securities Act or Section
20 of the Exchange Act, to the same extent as the foregoing indemnity from the Company to each Underwriter but only to the extent of losses, claims,
damages, liabilities and judgments arising out of or based upon information relating to such Underwriter furnished in writing by or on behalf of such
Underwriter expressly for use in the Registration Statement, the Base Prospectus, the Disclosure Package or the Prospectus. The Representatives confirm
that (i) the Underwriters’ names on the cover page of and appearing in the first paragraph and in the table appearing under the caption “Underwriting
(Conflict of Interest)” in the preliminary prospectus supplement and the Prospectus and (ii) the third paragraph, the first and second sentences of the
seventh paragraph, the ninth paragraph, the tenth paragraph, the first sentence of the eleventh paragraph, and the twelfth paragraph under the heading
“Underwriting (Conflict of Interest)” in the preliminary prospectus supplement and the Prospectus were furnished in writing to the Company by or on
behalf of the Underwriters expressly for use therein. In case any action shall be brought against the Company, any of its directors, any such officer or any
person controlling the Company based on the Registration Statement, the Base Prospectus, any preliminary prospectus or the Prospectus and in respect of
which indemnity may be sought against any Underwriter, the Underwriter shall have the rights and duties given to the
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Company, and the Company, its directors, any such officers and any person controlling the Company shall have the rights and duties given to the
Underwriter, by Section 8(b) hereof.

 
(d)  If the indemnification provided for in paragraphs (a), (b) and (c) of this Section 8 is unavailable to an indemnified party in respect of

any losses, claims, damages, liabilities or judgments referred to therein, then each indemnifying party, in lieu of indemnifying such indemnified party, shall
contribute to the amount paid or payable by such indemnified party as a result of such losses, claims, damages, liabilities and judgments (i) in such
proportion as is appropriate to reflect the relative benefits received by the indemnifying party on the one hand and the indemnified party on the other hand
from the offering of the Shares or (ii) if the allocation provided by clause (i) above is not permitted by applicable law, in such proportion as is appropriate
to reflect not only the relative benefits referred to in clause (i) above but also the relative fault of the indemnifying party on the one hand and the
indemnified party on the other hand in connection with the statements or omissions which resulted in such losses, claims, damages, liabilities or judgments,
as well as any other relevant equitable considerations. The relative benefits received by the Company and the Underwriters shall be deemed to be in the
same respective proportion as the total net proceeds from the offering of the Shares (before deducting expenses) received by the Company, and the total
underwriting discounts and commissions received by the Underwriters, bear to the total price to the public of the Shares, in each case as set forth in the
table on the cover page of the Prospectus. The relative fault of the Company and the Underwriters shall be determined by reference to, among other things,
whether the untrue or alleged untrue statement of a material fact or the omission to state a material fact relates to information supplied by the Company or
the Underwriters and the parties’ relative intent, knowledge, access to information and opportunity to correct or prevent such statement or omission.

 
The Company and the Underwriters agree that it would not be just and equitable if contribution pursuant to this Section 8(d) were determined by

pro rata allocation (even if the Underwriters were treated as one entity for such purpose) or by any other method of allocation which does not take account
of the equitable considerations referred to in the immediately preceding paragraph. The amount paid or payable by an indemnified party as a result of the
losses, claims, damages, liabilities or judgments referred to in the immediately preceding paragraph shall be deemed to include, subject to the limitations
set forth above, any legal or other expenses reasonably incurred by such indemnified party in connection with investigating or defending any such action or
claim. Notwithstanding the provisions of this Section 8, no Underwriter shall be required to contribute any amount in excess of the amount by which the
total price at which the Shares underwritten by it and distributed to the public were offered to the public exceeds the amount of any damages which such
Underwriter has otherwise been required to pay by reason of such untrue or alleged untrue statement or omission or alleged omission. No person guilty of
fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any person who was not
guilty of such fraudulent misrepresentation. The Underwriters’ respective obligations to contribute pursuant to this Section 8(d) are several in proportion to
the respective number of Shares purchased by each of the Underwriters hereunder and not joint.

 
For purposes of this Section 8, each person, if any, who controls an Underwriter within the meaning of Section 15 of the Securities Act or Section

20 of the Exchange Act and each
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Underwriter’s affiliates, officers, directors and agents shall have the same rights to contribution as such Underwriter, and each director of the Company,
each officer of the Company who signed the Registration Statement, and each person, if any, who controls the Company within the meaning of Section 15
of the Securities Act or Section 20 of the Exchange Act shall have the same rights to contribution as the Company.

 
9.  Conditions of Underwriters’ Obligations. The several obligations of the Underwriters to purchase the Shares under this Agreement are subject

to the satisfaction of each of the following conditions:
 

(a)  All the representations and warranties of the Company contained in this Agreement shall be true and correct on the Closing Date with
the same force and effect as if made on and as of the Closing Date.

 
(b)  The Prospectus shall have been filed with the Commission in the manner and within the time period required by Rule 424(b) under

the Securities Act, and at the Closing Date, no stop order suspending the effectiveness of the Registration Statement shall have been issued and no
proceedings for that purpose shall have been commenced or shall be pending before or, to the best knowledge of the Company, contemplated by the
Commission.

 
(c)  The Final Term Sheet and any other material required to be filed by the Company pursuant to Rule 433(d) under the Securities Act,

shall have been filed with the Commission within the applicable time periods prescribed for such filings under Rule 433.
 
(d)  Subsequent to the execution and delivery of this Agreement and prior to the Closing Date, there shall not have been any

downgrading, nor shall any notice have been given of any intended or potential downgrading or of any review for a possible change that does not indicate
the direction of the possible change, in the rating accorded any of the Company’s securities by any “nationally recognized statistical rating organization,” as
such term is defined under Section 3(a)(62) of the Exchange Act.

 
(e)  (i) Since the date of the latest balance sheet included in the Registration Statement and the Prospectus, there shall not have been any

material adverse change, or any development involving a prospective material adverse change, in the condition, financial or otherwise, or in the earnings,
affairs or business prospects, whether or not arising in the ordinary course of business, of the Company and its subsidiaries taken as a whole, except as set
forth or contemplated in the Registration Statement and the Prospectus, (ii) since the date of the latest balance sheet included in the Registration Statement
and the Prospectus there shall not have been any material adverse change, or any development involving a prospective material adverse change, in the
capital stock or in the long-term debt of the Company from that set forth or contemplated in the Registration Statement and Prospectus, (iii) the Company
and its subsidiaries shall have no liability or obligation, direct or contingent, which is material to the Company and its subsidiaries, taken as a whole, other
than those reflected in the Registration Statement and the Prospectus and (iv) on the Closing Date, the Underwriters shall have received a certificate dated
the Closing Date, signed by the Treasurer of the Company, confirming the matters set forth in paragraphs (a), (b), (c), (d) and (e) (i) – (iii) of this Section 9.
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(f)  The Underwriters shall have received on the Closing Date an opinion (reasonably satisfactory to the Representatives and counsel for

the Underwriters, as applicable), dated the Closing Date, of the Chief Counsel, Corporate Advisory, Securities and Transactions, or the General Counsel of
the Company or such other person as the Representatives and the Company may agree. The opinion of such counsel shall be rendered to the Underwriters
at the request of the Company and shall so state therein.

 
(g)  The Underwriters shall have received on the Closing Date an opinion (reasonably satisfactory to the Representatives and counsel for

the Underwriters, as applicable), dated the Closing Date, of Davis Polk & Wardwell LLP, special counsel to the Company.
 
(h)  The Underwriters shall have received on the Closing Date, an opinion, dated the Closing Date, of Mayer Brown LLP, counsel for the

Underwriters, covering such matters as the Representatives may request.
 
(i)  The Underwriters shall have received letters on and as of the date hereof and on and as of the Closing Date, in form and substance

satisfactory to the Representatives, from Ernst & Young LLP, independent public accountants, with respect to the financial statements and certain financial
information of the Company contained in the Registration Statement, any preliminary prospectus and the Prospectus.

 
(j)  The Company shall not have failed at or prior to the Closing Date to perform or comply with any of the agreements herein contained

and required to be performed or complied with by the Company at or prior to the Closing Date.
 

10.  Effective Date of Agreement and Termination. This Agreement shall become effective upon the execution of this Agreement.
 
This Agreement may be terminated at any time prior to the Closing Date by the Representatives by written notice to the Company if any of the

following has occurred: (i) since the respective dates as of which information is given in the Registration Statement and the Prospectus and since the Time
of Sale, any material adverse change or development involving a prospective material adverse change (including, without limitation, the enactment,
publication, decree or other promulgation of any federal or state statute, regulation, rule or order of any court or other governmental authority) in the
condition, financial or otherwise, of the Company and its subsidiaries taken as a whole or the earnings, affairs, or business prospects of the Company and
its subsidiaries taken as a whole, whether or not arising in the ordinary course of business, which would, in the judgment of the Representatives, make it
impracticable to market the Shares on the terms and in the manner contemplated in the Prospectus, (ii) any outbreak or escalation of hostilities or other
national or international calamity or crisis (including, without limitation, an act of terrorism) or change in economic conditions or in the financial markets
of the United States or elsewhere that, in the judgment of the Representatives, is material and adverse and would, in the judgment of the Representatives,
make it impracticable to market the Shares on the terms and in the manner contemplated in the Prospectus, (iii) the suspension or material limitation of
trading in securities generally, or in the securities of the Company listed, on the NYSE, the NYSE American or The Nasdaq Stock Market, or a limitation
on prices on any such exchange, (iv) a material disruption in securities settlement that makes it impracticable to deliver
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the Shares in the manner contemplated by the Prospectus, or (v) the taking of any action by any federal, state or local government or agency in respect of its
monetary or fiscal affairs which in the opinion of the Representatives has a material adverse effect on the financial markets in the United States.

 
If on the Closing Date any one or more of the Underwriters shall fail or refuse to purchase and pay for any of the Shares which it or they have

agreed to purchase hereunder on such date and the number of Shares which such defaulting Underwriter or Underwriters, as the case may be, agreed but
failed or refused to purchase is not more than one-tenth of the total number of Shares to be purchased on such date by all Underwriters, each non-defaulting
Underwriter shall be obligated severally, in the proportion which the number of Shares set forth opposite its name in Schedule I bears to the total number of
Shares which all the non-defaulting Underwriters, as the case may be, have agreed to purchase, or in such other proportion as the Representatives may
specify, to purchase the Shares which such defaulting Underwriter or Underwriters, as the case may be, agreed but failed or refused to purchase on such
date; provided that in no event shall the number of Shares which any Underwriter has agreed to purchase pursuant to Section 2 hereof be increased pursuant
to this Section 10 by an amount in excess of one-ninth of the number of Shares without the written consent of such Underwriter. If on the Closing Date any
Underwriter or Underwriters shall fail or refuse to purchase Shares and the aggregate number of Shares with respect to which such default occurs is more
than one-tenth of the aggregate number of Shares to be purchased on such date by all Underwriters and arrangements satisfactory to the Representatives
and the Company for purchase of such Shares are not made within 48 hours after such default, this Agreement will terminate without liability on the part of
any non-defaulting Underwriter and the Company. In any such case which does not result in termination of this Agreement, either the Representatives or
the Company shall have the right to postpone the Closing Date, but in no event for longer than seven days, in order that the required changes, if any, in the
Registration Statement and the Prospectus or any other documents or arrangements may be effected. Any action taken under this paragraph shall not relieve
any defaulting Underwriter from liability in respect of any default of any such Underwriter under this Agreement.

 
11.  No Agency or Fiduciary Duty. The Company acknowledges and agrees that: (i) the purchase and sale of the Shares pursuant to this

Agreement, including the determination of the public offering price of the Shares and any related discounts and commissions, is an arm’s length
commercial transaction between the Company, on the one hand, and the several Underwriters, on the other hand, and the Company is capable of evaluating
and understanding and understands and accepts the terms, risks and conditions of the transactions contemplated by this Agreement; (ii) in connection with
each transaction contemplated hereby, each Underwriter is and has been acting solely as a principal and is not the agent or fiduciary of the Company or its
affiliates, stockholders, creditors or employees or any other party; (iii) no Underwriter has assumed an advisory, agency or fiduciary responsibility in favor
of the Company with respect to any of the transactions contemplated hereby (irrespective of whether such Underwriter has advised or is currently advising
the Company on other matters) and no Underwriter has any obligation to the Company with respect to the offering contemplated hereby except the
obligations expressly set forth in this Agreement; (iv) the several Underwriters and their respective affiliates may be engaged in a broad range of
transactions that involve interests that
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differ from those of the Company and the several Underwriters have no obligation to disclose any of such interests by virtue of any advisory, agency or
fiduciary relationship; and (v) the Underwriters have not provided any legal, accounting, regulatory or tax advice with respect to the offering contemplated
hereby and the Company has consulted its own legal, accounting, regulatory and tax advisors to the extent it deemed appropriate. The Company
acknowledges that none of the activities of the Underwriters in connection with the offering of the Shares constitutes a recommendation, investment advice,
or solicitation of any action by the Underwriters with respect to the Company.

 
This Agreement supersedes all prior agreements and understandings (whether written or oral) among the Company and the several Underwriters,

or any of them, with respect to the subject matter hereof. The Company hereby waives and releases, to the fullest extent permitted by law, any claims that
the Company may have against the several Underwriters with respect to any breach or alleged breach of agency or fiduciary duty.

 
12.  Recognition of the U.S. Special Resolution Regimes. (a) In the event that any Underwriter that is a Covered Entity (as defined below)

becomes subject to a proceeding under a U.S. Special Resolution Regime (as defined below), the transfer from such Underwriter of this Agreement, and
any interest and obligation in or under this Agreement, will be effective to the same extent as the transfer would be effective under the U.S. Special
Resolution Regime if this Agreement, and any such interest and obligation, were governed by the laws of the United States or a state of the United States.

 
(b)  In the event that any Underwriter that is a Covered Entity or a BHC Act Affiliate (as defined below) of such Underwriter becomes

subject to a proceeding under a U.S. Special Resolution Regime, Default Rights (as defined below) under this Agreement that may be exercised against
such Underwriter are permitted to be exercised to no greater extent than such Default Rights could be exercised under the U.S. Special Resolution Regime
if this Agreement were governed by the laws of the United States or a state of the United States.

 
For purposes of this Section 12:
 
“BHC Act Affiliate” has the meaning assigned to the term “affiliate” in, and shall be interpreted in accordance with, 12 U.S.C. § 1841(k).
 
“Covered Entity” means any of the following:
 
(i) a “covered entity” as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 252.82(b);

 
(ii) a “covered bank” as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 47.3(b); or

 
(iii) a “covered FSI” as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 382.2(b).
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“Default Right” has the meaning assigned to that term in, and shall be interpreted in accordance with, 12 C.F.R. §§ 252.81, 47.2 or 382.1, as
applicable.
 
“U.S. Special Resolution Regime” means each of (i) the Federal Deposit Insurance Act and the regulations promulgated thereunder and (ii) Title II
of the Dodd-Frank Wall Street Reform and Consumer Protection Act and the regulations promulgated thereunder.
 
13.  Miscellaneous. Notices given pursuant to any provision of this Agreement shall be addressed as follows: (a) if to the Company, to Capital One

Financial Corporation, 1680 Capital One Drive, McLean, Virginia 22102, Attention: Vice President, Treasury Capital Markets, and (b) if to the
Underwriters, to Barclays Capital Inc., 745 Seventh Avenue, New York, New York 10019, Attention: Syndicate Registration (Fax: 646-834--8133),
Citigroup Global Markets Inc., 388 Greenwich Street, New York, New York 10013, Attention: General Counsel, Facsimile: (646) 291-1469, Credit Suisse
(USA) LLC, Eleven Madison Avenue, New York, New York 10010, Attention: IBCM-Legal, Facsimile: (212) 325-4296, Morgan Stanley & Co. LLC, 1585
Broadway, 29th Floor, New York, New York 10036, Attention: Investment Banking Division, Facsimile: (212) 507-8999, or Capital One Securities Inc.,
201 St. Charles Avenue, Suite 1830, New Orleans, Louisiana 70170, Attention: Compliance, or in any case to such other address as the person to be
notified may have requested in writing.

 
14.  Representations and Indemnities to Survive. The respective indemnities, contribution agreements, representations, warranties and other

statements of the Company, its officers and directors and of the several Underwriters set forth in or made pursuant to this Agreement shall remain operative
and in full force and effect, and will survive delivery of and payment for the Shares, regardless of (i) any investigation, or statement as to the results
thereof, made by or on behalf of any Underwriter or by or on behalf of the Company, the officers or directors of the Company or any controlling person of
the Company, (ii) acceptance of the Shares and payment for them hereunder and (iii) termination of this Agreement.

 
15.  Reimbursement of Underwriters’ Expenses. If this Agreement shall be terminated by the Underwriters because of any failure or refusal on the

part of the Company to comply with the terms or to satisfy any of the conditions of this Agreement, the Company agrees to reimburse the several
Underwriters for all out-of-pocket expenses (including the fees and disbursements of counsel) reasonably incurred by them.

 
16.  Successors. Except as otherwise provided, this Agreement has been and is made solely for the benefit of and shall be binding upon the

Company, the Underwriters, any director or officer of the Company referred to herein, any controlling persons referred to herein, any agent referred to
herein, any affiliate referred to herein and their respective successors and assigns, all as and to the extent provided in this Agreement, and no other person
shall acquire or have any right under or by virtue of this Agreement. The term “successors and assigns” shall not include a purchaser of any of the Shares
from any of the several Underwriters merely because of such purchase.

 
17.  Applicable Law. This Agreement shall be governed and construed in accordance with the laws of the State of New York without reference to

choice of law principles thereof.
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18.  Waiver of Trial by Jury. EACH PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT

IT MAY LEGALLY AND EFFECTIVELY DO SO, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING (WHETHER
SOUNDING IN CONTRACT, TORT, OR OTHERWISE) ARISING OUT OF, OR RELATED TO, THIS AGREEMENT.

 
19.  Counterparts; Electronic Signatures. This Agreement may be executed in any number of counterparts, each of which shall be an original, but

all of which together shall constitute one agreement. Signature pages may be electronically executed and delivered, including by facsimile, any electronic
method complying with the federal ESIGN Act (e.g., DocuSign) or by wet ink signature captured on a pdf email attachment, and any signature pages so
executed and delivered shall be valid and binding for all purposes. The foregoing provision supersedes any other consent signed by the parties related to the
electronic signature and delivery of this Agreement.
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Please confirm that the foregoing correctly sets forth the agreement among the Company and the several Underwriters.
 

 Very truly yours,
   
 CAPITAL ONE FINANCIAL CORPORATION
   
   
 By:   /s/ Thomas A. Feil
  Name: Thomas A. Feil
  Title: Senior Vice President and Treasurer
 
 
 
 
 

[Signature Page to Underwriting Agreement]
 



 
 
Accepted:
 
BARCLAYS CAPITAL INC.
CITIGROUP GLOBAL MARKETS INC.  
CREDIT SUISSE SECURITIES (USA) LLC
MORGAN STANLEY & CO. LLC 
CAPITAL ONE SECURITIES, INC.
 
Acting on behalf of themselves and
the several Underwriters named in 
Schedule I hereto
 
By: BARCLAYS CAPITAL INC.  
   
By:    /s/ Kenneth Chang    
Name:  Kenneth Chang  
Title: Managing Director  
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By: CITIGROUP GLOBAL MARKETS INC.  
   
By:     /s/ Adam D. Bordner   
Name:  Adam D. Bordner  
Title: Director  
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By: CREDIT SUISSE SECURITIES (USA) LLC  
   
By:    /s/ Brian Carlin     
Name:  Brian Carlin  
Title: Director  
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By:  MORGAN STANLEY & CO. LLC  
   
By:    /s/ Ian Drewe  
Name:  Ian Drewe  
Title: Executive Director  
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By: CAPITAL ONE SECURITIES INC.  
   
By:    /s/ Phil Winiecki  
Name:  Phil Winiecki  
Title: Managing Director  
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SCHEDULE I

 

Underwriters  
Number of Shares To Be

Purchased 
Barclays Capital Inc.  225,000
Citigroup Global Markets Inc. .  225,000
Credit Suisse Securities (USA) LLC  225,000
Morgan Stanley & Co. LLC  225,000
Capital One Securities, Inc.  50,000
Academy Securities, Inc.  12,500
R. Seelaus & Co., LLC  12,500
Samuel A. Ramirez & Company, Inc.  12,500
Siebert Williams Shank & Co., LLC  12,500
Total  1,000,000
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SCHEDULE II

 

 
1,000,000 SHARES OF

 
3.950% FIXED RATE RESET NON-CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES M

 
Pricing Term Sheet

 
Issuer: Capital One Financial Corporation
  
Security: Shares of  3.950% Fixed Rate Reset Non-Cumulative Perpetual Preferred Stock, Series M of the Issuer (the

“Preferred Stock”)
  
Expected Security Ratings:* Baa3 / BB / BB+ (Moody’s / S&P / Fitch)
  
Size: $1,000,000,000 (1,000,000 shares of Preferred Stock)
  
Liquidation Preference: $1,000 per share of Preferred Stock
  
Term: Perpetual
  
Day Count: 30/360
  
Legal Format: SEC-Registered
  
Trade Date: June 7, 2021
  
Settlement Date:** June 10, 2021 (T+3)
  
Public Offering Price: $1,000 per share of Preferred Stock
  
Gross Proceeds: $1,000,000,000
  
Underwriting Discount: $10 per share of Preferred Stock
  
Net Proceeds (before expenses) to Issuer: $990,000,000
  
First Reset Date: September 1, 2026
  
Reset Date: The First Reset Date and each date falling on the fifth anniversary of the preceding reset date.
  
Reset Period: The period from and including the First Reset Date to, but excluding, the next following Reset Date and

thereafter each period from and including each Reset Date to, but excluding, the next following Reset Date.
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Reset Dividend Determination Date: In respect of any Reset Period, the day falling three business days prior to the beginning of such Reset Period.
  
Dividend Rate (Non-Cumulative): At a rate per annum equal to (i) 3.950% from the Settlement Date to, but excluding, September 1, 2026; and (ii)

for each Reset Period from, and including, September 1, 2026, the “five-year treasury rate” as defined in the
preliminary prospectus supplement dated June 7, 2021, as of the most recent Reset Dividend Determination
Date plus 3.157%

  
Dividend Payment Dates: If declared, quarterly in arrears on March 1, June 1, September 1 and December 1 of each year, commencing on

September 1, 2021 (short first dividend period).
  
Optional Redemption: The Issuer may, at its option, redeem the Preferred Stock (i) in whole or in part, on any dividend payment date

on or after the First Reset Date or, (ii) in whole, but not in part, at any time within 90 days following a
“regulatory capital treatment event,” as defined in the preliminary prospectus supplement dated June 7, 2021, in
each case at a redemption price equal to $1,000 per share, plus any declared and unpaid dividends. The holders
of Preferred Stock will not have the right to require the Issuer to redeem or purchase their shares of Preferred
Stock. Any redemption of the Preferred Stock is subject to the Issuer’s receipt of any required prior approval of
the Federal Reserve and to the satisfaction of any conditions set forth in the capital regulations or guidelines of
the Federal Reserve applicable to the redemption of the Preferred Stock.

  
Over-Allotment Option: None.
  
Listing: The Preferred Stock will not be listed on any securities exchange.
  

Joint Book-Running Managers: Barclays Capital Inc., Citigroup Global Markets Inc., Credit Suisse Securities (USA) LLC, Morgan Stanley &
Co. LLC and Capital One Securities, Inc.

  
Co-Managers Academy Securities, Inc., R. Seelaus & Co., LLC, Samuel A. Ramirez & Company, Inc. and Siebert Williams

Shank & Co., LLC
  
CUSIP/ISIN for the Preferred Stock: 14040H CF0 / US14040HCF01
  
*Note: A securities rating is not a recommendation to buy, sell or hold securities and may be subject to revision or withdrawal at any time.
 
** It is expected that delivery of the shares of Preferred Stock will be made in book-entry form only through the facilities of The Depository Trust
Company against payment in New York, New York on or about the third business day following the date of this pricing term sheet. Trades of securities in
the secondary market generally are required to settle in two business days, referred to as T+2, unless the parties to a trade agree otherwise. Accordingly, by
virtue of the fact that the initial delivery of the shares of Preferred Stock will not be made on a T+2 basis, investors who wish to trade the shares of
Preferred Stock before the second business day prior to the Settlement Date will be required to specify an alternative settlement cycle at the time of any
such trade to prevent a failed settlement.
 
Capital One Financial Corporation has filed a registration statement (including a prospectus and preliminary prospectus supplement) with the
SEC for the offering to which this communication relates. Before you invest, you should read each of these documents and the other documents
Capital One Financial Corporation has filed with the SEC and incorporated by reference in such documents for more complete information about
Capital One Financial Corporation and this offering. You may get these documents for free by visiting EDGAR on the SEC website at
www.sec.gov. Alternatively, you may obtain a copy of these documents by contacting Barclays Capital Inc. toll-free at 1-888-603-5847, Citigroup
Global Markets Inc. toll-free at 1-800-831-9146, Credit Suisse Securities (USA) LLC toll-free at 1-800-221-1037, Morgan Stanley & Co. LLC toll-
free at 1-866-718-1649 or Capital One Securities Inc. toll-free at 1-800-666-9174, Attn: Compliance.
 
Any disclaimers or other notices that may appear below are not applicable to this communication and should be disregarded. Such disclaimers
were automatically generated as a result of this communication being sent via Bloomberg or another email system.
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Exhibit 3.1
 

CERTIFICATE OF DESIGNATIONS
 

OF
 

FIXED RATE RESET NON-CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES M
 

OF
 

CAPITAL ONE FINANCIAL CORPORATION
 

Capital One Financial Corporation, a corporation organized and existing under the General Corporation Law of the State of Delaware (the
“Corporation”), in accordance with the provisions of Sections 141 and 151 thereof, does hereby certify:

 
At a meeting of the Board of Directors (the “Board”) of the Corporation duly convened and held on February 3 – February 5, 2021, the Board duly

adopted resolutions (a) authorizing the issuance and sale by the Corporation of one or more series of the Corporation’s authorized and unissued preferred
stock (“Preferred Stock”), and (b) appointing a Preferred Stock Committee (the “Preferred Stock Committee”) of the Board to act on behalf of the Board in,
without limitation, approving the terms and conditions of, and authorizing the execution, delivery and filing of any certificate of designations relating to
any such series of Preferred Stock fixing the designations, powers, preferences, rights, privileges, qualifications, limitations, restrictions, terms and
conditions of such series of Preferred Stock;

 
Thereafter, on June 7, 2021, the Preferred Stock Committee duly adopted the following resolution creating a series of 1,000,000 shares of

Preferred Stock of the Corporation designated as “Fixed Rate Reset Non-Cumulative Perpetual Preferred Stock, Series M” by written consent:
 
RESOLVED, that pursuant to the provisions of the Restated Certificate of Incorporation and the amended and restated bylaws of the Corporation

and applicable law, a series of Preferred Stock, par value $0.01 per share, of the Corporation be and hereby is created, and that the designation and number
of shares of such series, and the voting and other powers, preferences and relative, participating, optional or other rights, and the qualifications, limitations
and restrictions thereof, of the shares of such series, are as follows:

 
Part 1. Designation and Number of Shares. There is hereby created out of the authorized and unissued shares of Preferred Stock a series of

Preferred Stock designated as the “Fixed Rate Reset Non-Cumulative Perpetual Preferred Stock, Series M” (hereinafter called “Series M Preferred Stock”).
The authorized number of shares of Series M Preferred Stock shall be 1,000,000 shares, $0.01 par value per share, having a liquidation preference of
$1,000 per share. The number of shares constituting Series M Preferred Stock may be increased from time to time in accordance with law up to the
maximum number of shares of Preferred Stock authorized to be issued under the Restated Certificate of Incorporation of the Corporation, as amended, less
all shares at the time authorized of any other series of Preferred Stock, and any such additional shares of Series M Preferred Stock would form a single
series with the Series M Preferred Stock. Shares of Series M Preferred Stock will be dated the date of issue, which shall be referred to herein as the
“original issue date”. Shares of outstanding Series M Preferred Stock that are

 

 



 
redeemed, purchased or otherwise acquired by the Corporation, or converted into another series of Preferred Stock, shall be cancelled and shall revert to
authorized but unissued shares of Preferred Stock undesignated as to series.

 
Part 2. Standard Provisions. The Standard Provisions contained in Annex A attached hereto are incorporated herein by reference in their entirety

and shall be deemed to be a part of this Certificate of Designations to the same extent as if such provisions had been set forth in full herein.
 
Part 3. Definitions. The following terms are used in this Certificate of Designations (including the Standard Provisions in Annex A hereto) as

defined below:
 
(a)  “Common Stock” means the common stock, par value $0.01 per share, of the Corporation.
 
(b)  “original issue date” means the date of issue of the Series M Preferred Stock.
 
(c)  “Preferred Stock” means any and all series of preferred stock of the Corporation, including the Series M Preferred Stock.
 
Part 4. Certain Voting Matters. Holders of shares of Series M Preferred Stock will be entitled to one vote for each such share on any matter on

which holders of Series M Preferred Stock are entitled to vote, including any action by written consent.
 

[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, Capital One Financial Corporation has caused this Certificate of Designations to be signed by the undersigned as of

this 9th day of June, 2021.
 

 CAPITAL ONE FINANCIAL CORPORATION
  
  
 By:/s/ Jonathan Chiu
  Name: Jonathan Chiu
  Title: Assistant Secretary

 



 
STANDARD PROVISIONS

 
Section 1. Definitions.
 
(a)  “Business Day” means any weekday that is not a legal holiday in New York, New York and that is not a day on which banking institutions in

New York, New York are closed.
 
(b)  “Calculation Agent” means Computershare Trust Company, N.A, collectively with Computershare Inc., or any other successor appointed by

the Corporation, acting as Calculation Agent.
 
(c)  “DTC” means The Depository Trust Company.
 
(d)  “First Reset Date” means September 1, 2026.
 
(e)   “Regulatory Capital Treatment Event” means the good faith determination by the Corporation that, as a result of (1) any amendment to, or

change (including any announced prospective change) in, the laws or regulations of the United States or any political subdivision of or in the United States
that is enacted or becomes effective after the initial issuance of any share of the Series M Preferred Stock; (2) any proposed change in those laws or
regulations that is announced or becomes effective after the initial issuance of any share of the Series M Preferred Stock; or (3) any official administrative
decision or judicial decision or administrative action or other official pronouncement interpreting or applying those laws or regulations that is announced
after the initial issuance of any share of the Series M Preferred Stock, there is more than an insubstantial risk that the Corporation will not be entitled to
treat the full liquidation value of the shares of the Series M Preferred Stock then outstanding as “additional Tier 1 capital” (or its equivalent) for purposes of
the capital adequacy guidelines of the Federal Reserve (or, as and if applicable, the capital adequacy guidelines or regulations of any successor appropriate
federal banking regulator or agency), as then in effect and applicable, for as long as any share of the Series M Preferred Stock is outstanding.

 
(f)  “Reset Date” means the First Reset Date and each subsequent date falling on the fifth anniversary of the preceding Reset Date, and if any

Reset Date, including the First Reset Date, falls on a day that is not a Business Day, such Reset Date shall not be adjusted to a day that is a Business Day.
 
(g)  “Reset Dividend Determination Date” means, in respect of any Reset Period, the day falling three Business Days prior to the beginning of

such Reset Period.
 
(h)  “Reset Period” means initially the period from and including the First Reset Date to, but excluding, the next following Reset Date, and

thereafter each period from and including each Reset Date to, but excluding, the next following Reset Date.
 
(i)  “Series M Dividend Payment Date” has the meaning set forth in Section 3(b).
 
(j)  “Series M Dividend Period” means the period from and including a Series M Dividend Payment Date to, but excluding, the next Series M

Dividend Payment Date, except that
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the initial Series M Dividend Period will commence on and include the original issue date of Series M Preferred Stock.

 
(k)  “Series M Junior Securities” has the meaning set forth in Section 2(a).
 
(l)  “Series M Parity Securities” has the meaning set forth in Section 2(b).
 
(m)  “Treasury Rate” has the meaning set forth in Section 3(c).
 
Section 2. Ranking. The shares of Series M Preferred Stock shall rank:
 
(a)  senior, as to dividends and upon liquidation, dissolution and winding up of the Corporation, to the Common Stock, and to any other class or

series of capital stock of the Corporation now or hereafter authorized, issued or outstanding that, by its terms, does not expressly provide that it ranks pari
passu with the Series M Preferred Stock as to dividends and upon liquidation, dissolution and winding up, as the case may be (collectively, “Series M
Junior Securities”); and

 
(b)  on a parity, as to dividends and upon liquidation, dissolution and winding up of the Corporation, with any class or series of capital stock of the

Corporation now or hereafter authorized, issued or outstanding that, by its terms, expressly provides that it ranks pari passu with the Series M Preferred
Stock as to dividends and upon liquidation, dissolution and winding up, as the case may be, including the Corporation’s Fixed-to-Floating Rate Non-
Cumulative Perpetual Preferred Stock, Series E, the Corporation’s Fixed Rate Non-Cumulative Perpetual Preferred Stock, Series G, the Corporation's Fixed
Rate Non-Cumulative Perpetual Preferred Stock, Series H, the Corporation's Fixed Rate Non-Cumulative Perpetual Preferred Stock, Series I, the
Corporation’s Fixed Rate Non-Cumulative Perpetual Preferred Stock, Series J, the Corporation’s Fixed Rate Non-Cumulative Perpetual Preferred Stock,
Series K, and the Corporation’s Fixed Rate Non-Cumulative Perpetual Preferred Stock, Series L (collectively, “Series M Parity Securities”).

 
(c)  The Corporation may authorize and issue additional shares of Series M Junior Securities and Series M Parity Securities without the consent of

the holders of the Series M Preferred Stock.
 
Section 3. Dividends.
 
(a)  Holders of Series M Preferred Stock will be entitled to receive, when, as and if declared by the Board or a duly authorized committee of the

Board, out of assets legally available for the payment of dividends under Delaware law, non-cumulative cash dividends based on the liquidation preference
of the Series M Preferred Stock. Dividends will accrue when, as, and if declared, (i) from the date of issuance to, but excluding, the First Reset Date at a
fixed rate equal to 3.950% per annum and (ii) from and including the First Reset Date to, but excluding, the redemption date of the Series M Preferred
Stock, if any, for each Reset Period, at a rate equal to the Treasury Rate (as defined below) as of the most recent Reset Dividend Determination Date plus a
spread of 3.157% per annum. If the Corporation issues additional
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shares of the Series M Preferred Stock after the original issue date, dividends on such shares will accrue from the date such additional shares are issued.

 
(b)  If declared by the Board or a duly authorized committee of the Board, dividends will be payable on the Series M Preferred Stock quarterly, in

arrears, on March 1, June 1, September 1 and December 1 of each year, beginning on September 1, 2021 (each, a “Series M Dividend Payment Date”). If
any date on which dividends would otherwise be payable is not a Business Day, then the Series M Dividend Payment Date will be the next Business Day,
without any adjustment to the amount.

 
(c)  For each Reset Period, the “Treasury Rate” shall be determined by the Calculation Agent on the applicable Reset Dividend Determination

Date as follows:
 

(i)  The Treasury Rate shall be the average of the yields on actively traded U.S. treasury securities adjusted to constant maturity, for five-
year maturities, appearing under “Treasury Constant Maturities”, for the five business days immediately preceding the Reset Dividend
Determination Date for that Reset Period, available on or by reference to the most recently published statistical release designated H.15
Daily Update or any successor publication which is published by the Federal Reserve as of 5:00 p.m. (Eastern Time) as of such Reset
Dividend Determination Date, as determined by the Calculation Agent in its sole discretion.
 
(ii)  If no calculation is provided as described above, then the Calculation Agent shall use a substitute or successor rate that the
Corporation or its designee have determined, in their sole discretion, after consulting any source that the Corporation or its designee deem
to be reasonable, is (i) the industry-accepted substitute or successor for the Treasury Rate or (ii) if there is no such industry-accepted
substitute or successor for the Treasury Rate, a substitute or successor rate that is most comparable to the Treasury Rate. Upon selection
of a substitute or successor rate, the Calculation Agent may apply any technical, administrative or operational change that the
Corporation or its designee may determine after consulting any source the Corporation or its designee deem to be reasonable, including
with respect to the day count convention, the business day convention, the definition of Business Day, the Reset Dividend Determination
Date and any other relevant methodology or definition for calculating such substitute or successor rate, including any adjustment factor
that the Corporation or its designee determine is needed to make such substitute or successor rate comparable to the Treasury Rate, in a
manner that is consistent with any industry-accepted practices for such substitute or successor rate. If the Calculation Agent, the
Corporation or its designee are unable to determine a substitute or successor base rate in accordance with the foregoing, then the Treasury
Rate will be the same interest rate determined for the prior Reset Dividend Determination Date or, if this sentence is applicable with
respect to the first Reset Dividend Determination Date, 0.793%.
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(d)  Absent manifest error, any determination by the Calculation Agent, the Corporation or its designee of the dividend rate for a Series M

Dividend Period shall be binding and conclusive. The determination or calculation by the Calculation Agent, the Corporation or its designee of any
dividend rate, dividends for any Series M Dividend Period and any technical, administrative or operational changes that the Calculation Agent, the
Corporation, or its designee determine for calculating any substitute or successor base rate, shall be maintained on file at the Corporation’s principal offices
and shall be made available to any holder of Series M Preferred Stock upon request.

 
(e)  Dividends will be payable to holders of record of Series M Preferred Stock as they appear on the Corporation’s books on the applicable record

date, which shall be the 15th calendar day before the applicable Series M Dividend Payment Date, or such other record date, no earlier than 30 calendar
days before the applicable Series M Dividend Payment Date, as shall be fixed by the Board or a duly authorized committee of the Board.

 
(f)  Dividends payable on Series M Preferred Stock will be computed on the basis of a 360-day year consisting of twelve 30-day months. Dollar

amounts resulting from that calculation will be rounded to the nearest cent, with one-half cent being rounded upwards. Dividends on the Series M Preferred
Stock will cease to accrue on the redemption date, if any, unless the Corporation defaults in the payment of the redemption price of the Series M Preferred
Stock called for redemption.

 
(g)  Dividends on the Series M Preferred Stock will not be cumulative. If the Board or a duly authorized committee of the Board does not declare a

dividend on the Series M Preferred Stock in respect of a Series M Dividend Period, then no dividend shall be deemed to have accrued for such dividend
period, be payable on the applicable Series M Dividend Payment Date or be cumulative, and the Corporation will have no obligation to pay any dividend
for that Series M Dividend Period, whether or not the Board or a duly authorized committee of the Board declares a dividend for any future Series M
Dividend Period with respect to the Series M Preferred Stock, the Corporation’s Common Stock, or any other class or series of the Corporation’s Preferred
Stock.

 
(h)  So long as any share of Series M Preferred Stock remains outstanding:
 

(1)  no dividend shall be declared or paid or set aside for payment, and no distribution shall be declared or made or set aside for payment,
on any Series M Junior Securities, other than (i) a dividend payable solely in Series M Junior Securities or (ii) any dividend in connection with the
implementation of a shareholders’ rights plan, or the redemption or repurchase of any rights under any such plan;

 
(2)  no shares of Series M Junior Securities shall be repurchased, redeemed or otherwise acquired for consideration by the Corporation,

directly or indirectly (other than (i) as a result of a reclassification of Series M Junior Securities for or into other Series M Junior Securities, (ii) the
exchange or conversion of one share of Series M Junior Securities for or into another share of Series M Junior Securities, (iii) through the use of the
proceeds of a substantially contemporaneous sale of other shares of Series M Junior Securities, (iv) purchases, redemptions or other acquisitions of shares
of Series M Junior Securities in connection with any
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employment contract, benefit plan or other similar arrangement with or for the benefit of employees, officers, directors or consultants, (v) purchases of
shares of Series M Junior Securities pursuant to a contractually binding requirement to buy Series M Junior Securities existing prior to the preceding Series
M Dividend Period, including under a contractually binding stock repurchase plan, (vi) the purchase of fractional interests in shares of Series M Junior
Securities pursuant to the conversion or exchange provisions of such stock or the security being converted or exchanged, (vii) purchases or other
acquisitions by any of the Corporation’s broker-dealer subsidiaries solely for the purpose of market making, stabilization or customer facilitation
transactions in Series M Junior Securities in the ordinary course of business, (viii) purchases by any of the Corporation’s broker-dealer subsidiaries of the
Corporation’s capital stock for resale pursuant to an offering by the Corporation of such capital stock underwritten by such broker- dealer subsidiary, or (ix)
the acquisition by the Corporation or any of the Corporation’s subsidiaries of record ownership in junior stock for the beneficial ownership of any other
persons (other than for the beneficial ownership by the Corporation or any of the Corporation’s subsidiaries), including as trustees or custodians, nor shall
any monies be paid to or made available for a sinking fund for the redemption of any such securities by the Corporation); and

 
(3)  no shares of Series M Parity Securities shall be repurchased, redeemed or otherwise acquired for consideration by the Corporation,

directly or indirectly, during a dividend period (other than (i) pursuant to pro rata offers to purchase all, or a pro rata portion, of the Series M Preferred
Stock and such Series M Parity Securities, if any, (ii) as a result of a reclassification of Series M Parity Securities for or into other Series M Parity
Securities, (iii) the exchange or conversion of Series M Parity Securities for or into other Series M Parity Securities or Series M Junior Securities, (iv)
through the use of the proceeds of a substantially contemporaneous sale of other shares of Series M Parity Securities, (v) purchases of shares of Series M
Parity Securities pursuant to a contractually binding requirement to buy Series M Parity Securities existing prior to the preceding dividend period,
including under a contractually binding stock repurchase plan, (vi) the purchase of fractional interests in shares of Series M Parity Securities pursuant to the
conversion or exchange provisions of such stock or the security being converted or exchanged, (vii) purchases or other acquisitions by any of the
Corporation’s broker- dealer subsidiaries solely for the purpose of market making, stabilization or customer facilitation transactions in Series M Parity
Securities in the ordinary course of business, (viii) purchases by any of the Corporation’s broker-dealer subsidiaries of the Corporation’s capital stock for
resale pursuant to an offering by the Corporations of such capital stock underwritten by such broker- dealer subsidiary, or (ix) the acquisition by the
Corporation or any of the Corporation’s subsidiaries of record ownership in Series M Parity Securities for the beneficial ownership of any other persons
(other than for the beneficial ownership by the Corporation or any of the Corporation’s subsidiaries), including as trustees or custodians), nor shall any
monies be paid to or made available for a sinking fund for the redemption of any such securities by the Corporation;

 
unless, in each case, the full dividends for the preceding Series M Dividend Period on all outstanding shares of Series M Preferred Stock

have been paid in full or declared and a sum sufficient for the payment thereof has been set aside for payment.
 

(i)  The Corporation will not declare or pay or set apart funds for the payment of dividends on any Series M Parity Securities unless the
Corporation has paid or set apart funds for the payment of dividends on the Series M Preferred Stock. When dividends are not paid in full upon the shares
of Series M Preferred Stock and any Series M Parity Securities, all dividends
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declared upon shares of Series M Preferred Stock and any Series M Parity Securities will be declared on a proportional basis so that the amount of
dividends declared per share will bear to each other the same ratio that accrued dividends for the Series M Preferred Stock, and accrued dividends,
including any accumulations, on any Series M Parity Securities, bear to each other for the then-current Series M Dividend Period.

 
(j)  Subject to the foregoing, and not otherwise, dividends (payable in cash, stock or otherwise), as may be determined by the Board or a duly

authorized committee of the Board, may be declared and paid on the Common Stock and any other class or any Series M Junior Securities or Series M
Parity Securities from time to time out of any assets legally available for such payment, and the holders of Series M Preferred Stock shall not be entitled to
participate in any such dividend.

 
(k)  Dividends on the Series M Preferred Stock will not be declared, paid or set aside for payment to the extent such act would cause the

Corporation to fail to comply with applicable laws and regulations, including applicable capital adequacy guidelines.
 
Section 4. Liquidation.
 
(a)  Upon any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, holders of Series M Preferred Stock are entitled

to receive out of assets of the Corporation available for distribution to stockholders, after satisfaction of liabilities to creditors and subject to the rights of
holders of any securities ranking senior to Series M Preferred Stock, before any distribution of assets is made to holders of Common Stock or any Series M
Junior Securities, a liquidating distribution in the amount of the liquidation preference of $1,000 per share plus any declared and unpaid dividends, without
accumulation of any undeclared dividends. Holders of Series M Preferred Stock will not be entitled to any other amounts from the Corporation after they
have received their full liquidating distribution.

 
(b)  In any such distribution, if the assets of the Corporation are not sufficient to pay the liquidation preferences plus declared and unpaid

dividends in full to all holders of Series M Preferred Stock and all holders of any Series M Parity Securities, the amounts paid to the holders of Series M
Preferred Stock and to the holders of all Series M Parity Securities will be paid pro rata in accordance with the respective aggregate liquidating distribution
owed to those holders. If the liquidation preference plus declared and unpaid dividends has been paid in full to all holders of Series M Preferred Stock and
any Series M Parity Securities, the holders of the Corporation’s Series M Junior Securities shall be entitled to receive all remaining assets of the
Corporation according to their respective rights and preferences.

 
(c)  For purposes of this section, the merger or consolidation of the Corporation with any other entity, including a merger or consolidation in which

the holders of Series M Preferred Stock receive cash, securities or property for their shares, or the sale, lease or exchange of all or substantially all of the
assets of the Corporation for cash, securities or other property, shall not constitute a liquidation, dissolution or winding up of the Corporation.
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Section 5. Redemption.
 
(a)  Series M Preferred Stock is not subject to any mandatory redemption, sinking fund or other similar provisions. Series M Preferred Stock is not

redeemable prior to September 1, 2026. On and after that date, Series M Preferred Stock will be redeemable at the option of the Corporation, in whole or in
part, on any Series M Dividend Payment Date, at a redemption price equal to $1,000 per share, plus any declared and unpaid dividends. Holders of Series
M Preferred Stock will have no right to require the redemption or repurchase of Series M Preferred Stock. Notwithstanding the foregoing, within 90 days
following the occurrence of a Regulatory Capital Treatment Event, the Corporation, at its option, may redeem, at any time, all (but not less than all) of the
shares of the Series M Preferred Stock at the time outstanding, at a redemption price equal to $1,000 per share, plus any declared and unpaid dividends,
upon notice given as provided in Subsection (b) below.

 
(b)  If shares of Series M Preferred Stock are to be redeemed, the notice of redemption shall be sent to the holders of record of Series M Preferred

Stock to be redeemed, sent not less than 10 days nor more than 60 days prior to the date fixed for redemption thereof (provided that, if the depositary shares
representing Series M Preferred Stock are held in book-entry form through DTC, the Corporation may give such notice in any manner permitted by DTC).
Each notice of redemption will include a statement setting forth: (1) the redemption date; (2) the number of shares of Series M Preferred Stock to be
redeemed and, if less than all the shares held by such holder are to be redeemed, the number of such shares to be redeemed from such holder; (3) the
redemption price; and (4) the place or places where the certificates evidencing shares of Series M Preferred Stock are to be surrendered for payment of the
redemption price. On and after the redemption date, dividends will cease to accrue on shares of Series M Preferred Stock, and such shares of Series M
Preferred Stock shall no longer be deemed outstanding and all rights of the holders of such shares will terminate, including rights described under Section
6, except the right to receive the redemption price plus any declared and unpaid dividends.

 
(c)  In case of any redemption of only part of the shares of Series M Preferred Stock at the time outstanding, the shares to be redeemed shall be

selected either pro rata or by lot.
 
(d)  Any redemption of the Preferred Stock is subject to our receipt of any required prior approval by the Board of Governors of the Federal

Reserve System and to the satisfaction of any conditions set forth in the capital guidelines or regulations of the Board of Governors of the Federal Reserve
System applicable to redemption of the Preferred Stock.

 
Section 6. Voting Rights.
 
(a)  Except as provided below or as expressly required by law, the holders of shares of Series M Preferred Stock shall have no voting power, and

no right to vote on any matter at any time, either as a separate series or class or together with any other series or class of shares of capital stock, and shall
not be entitled to call a meeting of such holders for any purpose, nor shall they be entitled to participate in any meeting of the holders of the Common
Stock.

 
(b)  So long as any shares of Series M Preferred Stock remain outstanding, the affirmative vote or consent of the holders of at least two-thirds of

all of the shares of Series M Preferred Stock at the time outstanding, voting separately as a class, shall be required to: (1) authorize or increase the
authorized amount of, or issue shares of any class or series of stock
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ranking senior to the Series M Preferred Stock with respect to payment of dividends or the distribution of assets upon liquidation, dissolution or winding up
of the Corporation, or issue any obligation or security convertible into or evidencing the right to purchase, any class or series of stock ranking senior to
Series M Preferred Stock with respect to payment of dividends or the distribution of assets upon liquidation, dissolution or winding up of the Corporation;
(2) amend the provisions of the Corporation’s restated certificate of incorporation, as amended, so as to adversely affect the powers, preferences, privileges
or rights of Series M Preferred Stock, taken as a whole, provided, however, that any increase in the amount of the authorized or issued shares of Series M
Preferred Stock or authorized Common Stock or Preferred Stock or the creation and issuance, or an increase in the authorized or issued amount, of other
series of Preferred Stock ranking equally with or junior to Series M Preferred Stock with respect to the payment of dividends (whether such dividends are
cumulative or non-cumulative) or the distribution of assets upon liquidation, dissolution or winding up of the Corporation will not be deemed to adversely
affect the powers, preferences, privileges or rights of Series M Preferred Stock; and (3) consummate a binding share-exchange or reclassification involving
the Series M Preferred Stock, or a merger or consolidation of the Corporation with or into another entity unless (i) the shares of the Series M Preferred
Stock remain outstanding or are converted into or exchanged for preference securities of the new surviving entity and (ii) the shares of the remaining Series
M Preferred Stock or new preferred securities have terms that are not materially less favorable than the Series M Preferred Stock. The foregoing voting
provisions will not apply if, at or prior to the time when the act with respect to which such vote would otherwise be required shall be effected, all
outstanding shares of Series M Preferred Stock shall have been redeemed.

 
(c)  If the Corporation fails to pay, or declare and set apart for payment, dividends on outstanding shares of the Series M Preferred Stock for six

quarterly dividend periods, whether or not consecutive, the number of directors on the Board shall be increased by two at the Corporation’s first annual
meeting of the shareholders held thereafter, and at such meeting and at each subsequent annual meeting until continuous noncumulative dividends for at
least one year on all outstanding shares of Series M Preferred Stock entitled thereto shall have been paid in full, the holders of shares of Series M Preferred
Stock shall have the right, voting as a class with holders of any other equally ranked series of Preferred Stock that have similar voting rights, to elect such
two additional members of the Corporation’s Board to hold office for a term of one year; provided that the Corporation’s Board shall at no time include
more than two additional directors elected by holders of Series M Preferred Stock and any other equally ranked series of Preferred Stock having similar
voting rights, if any, voting together as one class. Upon such payment in full, the terms of the two additional directors so elected shall forthwith terminate,
and the number of directors shall be reduced by two, and such voting right of the holders of shares of Series M Preferred Stock shall cease, subject to
increase in the number of directors as described above and to revesting of such voting right in the event of each and every additional failure in the payment
of dividends for six quarterly dividend periods, whether or not consecutive, as described above. In addition, if and when the rights of holders of Series M
Preferred Stock terminate for any reason, including under circumstances described above under Section 5, such voting rights shall terminate along with the
other rights (except, if applicable, the right to receive the redemption price plus any declared and unpaid dividends as provided for in Section 5), and the
terms of any additional directors elected by the holders of Series M Preferred Stock and any other equally ranked series of Preferred Stock having similar
voting rights, if any, shall terminate
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automatically and the number of directors reduced by two, assuming that the rights of holders of such equally ranked series of Preferred Stock have
similarly terminated.

 
Section 7. Conversion Rights. The holders of shares of Series M Preferred Stock shall not have any rights to convert such shares into shares of any

other class or series of securities of the Corporation.
 
Section 8. Preemptive Rights. The holders of shares of Series M Preferred Stock will have no preemptive rights with respect to any shares of the

Corporation’s capital stock or any of its other securities convertible into or carrying rights or options to purchase any such capital stock.
 
Section 9. Certificates. The Corporation may at its option issue shares of Series M Preferred Stock without certificates.
 
Section 10. Calculation Agent. The duly appointed calculation agent for the Series M Preferred Stock shall be Computershare Trust Company,

N.A, collectively with Computershare Inc. The Corporation may, in its sole discretion, remove the Calculation Agent in accordance with the agreement
between the Corporation and the Calculation Agent; provided that the Corporation shall appoint a successor Calculation Agent who shall accept such
appointment prior to the effectiveness of such removal. The Corporation may appoint itself or an affiliate of the Corporation as the Calculation Agent.

 
Section 11. Transfer Agent. The duly appointed transfer agent for the Series M Preferred Stock shall be Computershare Trust Company, N.A,

collectively with Computershare Inc. The Corporation may, in its sole discretion, remove the transfer agent in accordance with the agreement between the
Corporation and the transfer agent; provided that the Corporation shall appoint a successor transfer agent who shall accept such appointment prior to the
effectiveness of such removal. Upon any such removal or appointment, the Corporation shall send notice thereof to the holders of the Series M Preferred
Stock.

 
Section 12. Registrar. The duly appointed registrar for the Series M Preferred Stock shall be Computershare Trust Company, N.A, collectively

with Computershare Inc. The Corporation may, in its sole discretion, remove the registrar in accordance with the agreement between the Corporation and
the registrar; provided that the Corporation shall appoint a successor registrar who shall accept such appointment prior to the effectiveness of such removal.
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June 10, 2021
 
Capital One Financial Corporation
1680 Capital One Drive
McLean, Virginia 22102
 
Ladies and Gentlemen:
 
Capital One Financial Corporation, a Delaware corporation (the “Company”), has filed with the Securities and Exchange Commission a
Registration Statement on Form S-3 (File No. 333-254191) (the “Registration Statement”) for the purpose of registering under the Securities
Act of 1933, as amended (the “Securities Act”), certain securities, including 1,000,000 shares of the Company’s 3.950% Fixed Rate Reset
Non-Cumulative Perpetual Preferred Stock, Series M, par value $0.01 per share (the “Securities”). The Securities are to be sold pursuant to
the Underwriting Agreement dated June 7, 2021 (the “Underwriting Agreement”) among the Company and the several underwriters named
therein (the “Underwriters”).
 
We, as your counsel, have examined originals or copies of such documents, corporate records, certificates of public officials and other
instruments as we have deemed necessary or advisable for the purpose of rendering this opinion.
 
In rendering the opinion expressed herein, we have, without independent inquiry or investigation, assumed that (i) all documents submitted to
us as originals are authentic and complete, (ii) all documents submitted to us as copies conform to authentic, complete originals, (iii) all
signatures on all documents that we reviewed are genuine, (iv) all natural persons executing documents had and have the legal capacity to
do so, (v) all statements in certificates of public officials and officers of the Company that we reviewed were and are accurate and (vi) all
representations made by the Company as to matters of fact in the documents that we reviewed were and are accurate.
 
Based upon the foregoing, and subject to the additional assumptions and qualifications set forth below, we advise you that, in our opinion,
when the Securities have been issued and delivered against payment therefor in accordance with the terms of the Underwriting Agreement,
the Securities will be validly issued, fully paid and non-assessable.
 
In connection with the opinion expressed above, we have assumed that the Company is validly existing as a corporation in good standing
under the laws of the State of Delaware.
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We are members of the Bar of the State of New York and the foregoing opinion is limited to the laws of the State of New York and the
General Corporation Law of the State of Delaware, except that we express no opinion as to any law, rule or regulation that is applicable to
the Company, the Documents or such transactions solely because such law, rule or regulation is part of a regulatory regime applicable to any
party to any of the Documents or any of its affiliates due to the specific assets or business of such party or such affiliate.
 
We hereby consent to the filing of this opinion as an exhibit to a report on Form 8-K to be filed by the Company on the date hereof and its
incorporation by reference into the Registration Statement and further consent to the reference to our name under the caption “Validity of the
Preferred Stock” in the prospectus supplement which is a part of the Registration Statement. In giving this consent, we do not admit that we
are in the category of persons whose consent is required under Section 7 of the Securities Act.
 
Very truly yours,
 
/s/ Davis Polk & Wardwell LLP
 
 


